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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

a17a al qrgltqrur 3rlaa :
Revision application to Government of India:

Cl) (en) (@) 4&hr 35ur areas 3rf@1fra 1994 Rt rt 3raa c=frtr 6@N dflJ~~ Gflt R WTim '1.Tm
st 3u-arr var uq h 3inia grharur 3baa 3r4la fra, ma nr, @ha zinrrr, rGrva0 fcrawr, th aifa,#ar u 3aa, via mi,a fca-110001 en)- c!rr ~~ I

A revision a·pplication lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) .:rfe; m Rt gtfe h ma ii ca zif arr fa sisrar znr 3rzmama k <TT fcnm
2isra awaisra a sa g 1lT<lT R, <TT fcnm~ <TT mR ii a? a fat c!i!{:Wloi
R <TT fcnm~ R ~m c8'r Wq'i<.JT ~ c;'Rro, ~~I

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

( ) an h g fn#g zmer ii faffaa m r znrmaa ffafur 3qi era
atm usurar area h Rz hm ii sit ma ha f#rg zar qr ii fiffaa ?z j
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tf.(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3ilwf~ cBl"~~ cfi ~ cfi ~ "Gfl" ~~ '1Rl cBl" ~ t 3ITT ~ im "Gfl" ~
'tl"Txr -~ frrwr cfi ~ ~. ~ cfi &RT qrfur crr ~ "C!x m ~ ~ fcrro~ (rf.2) 1993

tTRT 109 &RT ~ fcl,~ ~ "ITT I

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules mgde there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under ,~c. 1°~/?,a··
of the Finance (No.2) Act, 1998. c- · •.fF

(1) ~~ITT? (3TlTIC'f) f.illl-Jlqt'!\ 2001 cfi frrwr 9 cfi 3WRf fclf.ifctt:c WP-f "fr&IT ~-8 ~ oJ >WfllT
i, )fa arr a 4R arr~~ cl)-;=r 1ffif cfi -iflm -wr-◊m ~ ~ ◊m cBl" m-m
>WfllT cfi mQJ l3firc; 3nircr-=f fclJ"m ~~ 1 ~ mQJ m~- cj)"f ~M~M cfi 3~ tfRT 35-~ Tf
fr!trfffif TJ5l" cfi~ cfi ~ cfi m~ i'r3TR-6 'cfR1Fl ~ >lld ~ m-;fr ~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under 0
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order~ln-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, -~.nder Major Head of Account.

(2) ~ 3nircr-=f cfi m~ ~~~~~ffl m ~ cpl, "ITT ctT ffl 200 /- ~~
~~ 3ITT ~~~~~ ~ "Gt:ffcIT mm 1000/- al #hr 4Tat #1 GI

C .

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is_ Rupees One Lac or less and Rs.1, 000/- where the amount involved is more
than Rupees One Lac.

@tar ca, ta nra zrca vi ara ar4ht1 arnif@raw # uf 3rfl­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~~? 3~, 1944 cBl" tfRT 35-#1"/35-~ cfi ◊wm:­

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
affaor Gia if@r ft7 «ft zyca, aka Unra zgca viaa a4l4tr zmzaf@Iv
fag)sq 9)feate cits i. 3. 3TR. #. g, { fc# a vi

raffaa uRda 2 («)' i aar a1gr cfi areal #t ar4ta, 3flat a mu fin zycen, c#ta
ala gas qiaa a7fl6#ta mTarf@raw (Rrec) #l ufaa 2ftr 91f8at, 3rrrar # 3j-20,

3le a+Raza aqrsrg, #aunt TT, 3Ti3"~-380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

au Gara ggcn (arfta) [mat, 2oo1 t sent s a siuf ua zy-a i ufRa f; 3gr
an41#ta -an1frail t nu{ ar4la Rs an4la fg zg art ta ufai afe ut3 Icf
~ T-fiiT, 6lJM cBl" T-fi1T 3it aunt nut if1 9; 5 C'lrur m~ q51, t ai q; 100o/uh ?hurt
"ITT1Tf I "Gl"ITT~? cBl" T-fiiT, anG at it zit cum rm if qq s lg IT 50 al4 1 "ITT "ITT
~ 5000 /- -~ ~~ 61.fi q sei snr yen al nit, an #; air 3it auzn m7zn if 6U; 50
"cl"rur a Una snat ? azi Ty 100o/- h 3#ur# "!3'rfrl 'ctr #la rzra ~er a TT
fa a gr a a vier al Gt I <16 ~ ':ffi ~~ cfi fcITT:\t .:rffeRr '{il&\itf.-1¢ al?f cfi ~·_;a,,.--
~ cj)"f ID· "Gl"i3T Be@~ cBl" "lfio ft-Q.@ i I ~NE~s e%>$' r £: er 3~ v;f..,)j ~

'} ' ;,. c> '5-.)"o .,.... ... .;> """* . * ,.,,,..,·a.so •
er,a$

the special bench of ;Custom, Excise & Service Tax Appellate Tribunal of West ~-9k
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

(2)

(b) .

(a)



~~~cB" xilif lf "Wftl clft "Gfl<) I zuz pr#e va en a fa4 mm1fa as~a hrk at
ml"& ctiT "ITT "G'fITT Ua muff@raw al fl fer at .
The appeal to the Appellate Tribunal shall be filed irlquadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.

(3) zuf zr ama{ np am?sii armar & at r@ta paoil fg 1!fR:r ctiT 'TffiR~
in fur umm afeg ga au sh g an f far ulaf aa a frg zrenfenf ar9la
nznf@raw1 at a 3rft a a{haal at ya 3ma fh5an ular al
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

0

0

(4)

(5)

(6)

Ir1tu zyca 3rf@,fr 197o zrn vigil~@rr #l~-1 cB" aiafa RefffRa fhg 3Irr 3r4er zr
e 3mat zrenRenf ffzu If@rart a am2gr #iu)nt va IR T s.6.so ht ar 11r1 ye
fea5z amn it a1Reg t

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

z 3j iaf@a m7ii at riru a4 an fuii at sit ft an 3naff fhszur ura & uit ft ye,
a4l rar zyea vi hara 3r4lat1 zmznrf@raw (arufff) fz1 , 1gs2 fea &l

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

var gca, a4hrnr zyca vi vara 3r4la =nrnf@raw (Rrec), uf r4hat a ma
a{car 7ia (Demand) yd is (Penalty) ctiT 1o%qsa aar 3rf@art? 1 zrifa, 3rf@aarr qa saw 1o mis
~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

hc4hr3en rca 3ilara 3iaiia, nf@a zta "air #r ia"(Duty Demanded) ­
.;,

(i) (Section)~ 11D ~~ ~'cAf'«,mt;
(ii) fzmrarr#er&z#fez #r if@r;
(iii) hcr&dz2he friia fez6hasa2rfr.

> zrzuasrr'far ar4hr' ii rza ra5a cfi'r 'ffiloIT#, 3r4tr'afar asa cfi" fereuara am fearark.
<'\ C\. .:> C\.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed. by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 c (2A)
and 35 F ofthe Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994) ·

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

zr czar k ,sr 3mar h i;i-fc1 3r4l qf@raw a var si area 3rrar area zn aus faRa gt at ir fe
oJV ~~ <fi" 10% 3rJ@1af ~ 3tR ~ t"crn zys Rlci1R.a ~ clGf zys ct" 10% 3rJ@1af ~ cfi'r ~~~I

.;, .;, .;,

<%.
In view of above, an appeal against this order shall lie before the Tribunal on payment of 10%
of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty
alone is in dispute."
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Order In Appeal

The subject appeal is filed by M/S. Dhall Enterprises & Engineers Pvt. Ltd.),

having their factory sijpur Bogha, Near G.D. High school, Naroda Road,

Ahmedabad- 382345(herein after referred to as "the Appellant') against OIO No

No.MP/08/DEM/AC/2015/AP Dtd. 20/3/2015{hereinafter referred to as 'the impugned
order) Passed By The Assistant Commissioner,CentralExcise,Division-II,Ahmedabad­

II,(hereinafter referred to as 'the adjudicating authority) engaged in the manufacture of
Excisable goods falling under Chapter 84 of the Central Excise Tariff Act,1985

[hereinafter referred as CETA-1985].

2. Brief facts of the case is, during the Course of audit of M / s. Zimmer

USA Dhall Screens it was observed that the appellant had cleared capital goods to

their said related unit. M/s.Zimmer USA Dhall Screens,and availed Cenvat credit
of Rs.12,99,271/- on the basis of invoice No. 215 dated 31.10.2009 issued by the
appellant. The appellant was required to pass· on credit of Rs. 11,10,063/- only,
in terms of provisions of Rule 3(5) of Cenvat Credit Rules, 2004. It appeared that The
Appellant passed on excess amount Rs.1,39,208/-Therefore, said Cenvat credit in

exess availed required to be recovered. The appellant have contravened the

provisions of Rile 9(6),they have rendered themselves liable for penal action under the

provisions of Rule 15 ibid. show cause notice was issued and vide above order
demand is confirmed with interest and penalty under CCR 2004 read with Section

11AC of the Central Excise Act.1944.

3. Being aggrieved by the above said OIO the appellant filed an appeal on the following

main grounds;
It is submitted that the duty was paid vide Invoice No. 215 dated 31.10.2009.

The same was · intimated by way of monthly return to the department.

Subsequently the Auditors of Department audited records for the period covering
Oct. 2009.reliance is placed on following orders:l. MIDI EXTRUSIONS LTD. Vs. CCE
reported at 2014 (302) E.L.T. 308 2. agropack v. CCE 2009 (240) E.L.T. 135.

That the capital machinery is transferred to 100% Proprietorship Unit of the

present appellant. There cannot be any malafide intention to evade any duty or pass

on any credit illegitimately. That no penalty can be imposed. Both the units are one

and same company. Hence the demand is revenue neutral.

4. Personal hearing was held on 14.06.2016, which was attended by Shri Nirav Shah
Advocate of behalf of the Appellant. He reiterated the grounds of appeal filed by them
earlier. I have gone through all records placed before me in the form of the impugned
order and written submissions of department as well as submissions made during
personal hearing. He cited judgments. I find that the main issue involved is whether
Cenvat Credit of the amount passed on by the appellant in excess of the amount {of

%

0
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duty credit) payable under the provisions of Sub-Rule (6) read with Sub-Rule (5) of- ..Rule 3 of Cenvat Credit Rules,2004,was correct or otherwise. I find that, what

amount should be payable on removal of capital goods after use, as representing

duty on which credit is admissible under Cenvat Credit Rules, 2004, is answered by

Rule 3 of Cenvat Credit Rules, 2004. The relevant provisions at relevant time are reproduced below:•

3. CENVAT credit­

(1) A manufacturer or producer offinal products or a provider of taxable service shall be

allowed to take credit (hereinafter referred to as the CENVAT credit) of-

(i) the duty of excise Tecified in the First Schedule to the Excise TariffAct, leviable under

the Excise Act. :; ; .

The amount paid under sub-rule (5) and sub-rule (SA) shall be eligible as CENVAT
credit as if it was a duty paid by the person who removed such goods under sub-rule (5)

and sub-rule (SA).

5. I find That, The word duty is defined in Rule 2(e) of Central Excise Rules, 2002,

as under :­

"RULE 2. Definitions.In these rules, unless the context otherwise requires, ­
(e) "duty" means the duty payable under section 3 of the Act;"

The question whether an amount collected in excess of an amount

determined under Rule3(5) is duty of excise, is decided by the Hon'able High Court
of Gujarat, in the case of M/s Inductotherm (I) Pvt:.Ltd. Vide judgment dated ~

28.06.2012 Hon'ble High Court held as under :- a}}.
'Cenvat Credit can be utilized for payment of duties. None of the clauses (a) to (e)

thereof would cover a situation where the amount has been collected from the
purchaser under the title of excise duty which can never be categorized as such since
no manufacturing' activity was carried out by the respondent. Utilization of Cenvat '

creditfor such purpose, therefore, was wholly impermissible.... "

In view above, any excess deposit cannot be termed as duty.

In the instant case, the amount as representing duty, on removal of capital good on

Owhich credit is admissible under CCR 2004, comes to Rs.11,60,063/- Any amount

in excess of this amount is not a duty on which credit can be allowed under CCR
2004.I find that. the appellant had cleared second hand capital goods without

undertaking any manufacturing activity. Such clearance was made on reversal of
Cenvat credit in excess of the amount to be determined under proviso to Sub-Rule

(5) of Rule 3 of CCR 2004. Since there was no manufacturing activity, no question.of
collection of excise duty would arise. While clearing the capital goods after use; the '
assessee had to follow the procedure laid down in the rule 3(5) ibid. Such rules
required that on clearance of the said capital goods after use, the assessee should
have paid an amount of Rs. 11,60,063/- only, To the extent the assessee reversed

the Cenvat credit in its account on clearance of the said capital goods is permissible.

But collection of higher amount in the guise of excise duty would not make the

capital goods supplier eligible to pass on excess amount.0
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6. Further, I find that, the appellant is registered with department and they

are supposed to be aware of the excise Rules & Procedures. In spite of that they

had taken credit of excess amount collected in contravention of rule 3(5) of

Cenvat Credit Rules, 2004. As per Rule 9(6) of CCR, burden of proof regarding the

admissibility of the CENVAT credit lies upon the assessee taking Cenvat credit.

breach of any of the Rules of the Central Excise Act ,the appellant has rendered

themselves liable for penal action.

7. In view of foregoing discussion and findings, I find that the appellant has

availed credit of excess amount in the guise of Excise duty and utilized the said

amount.. Accordingly; I hold that the impugned order is just and legal.

8. In view of the foregoing discussion and findings, I uphold- the impugned order and

disallow the appeal. The appeal stands disposed of as above.

ll.--4
[Uma Shanker]

Commissioner (Appeals-II]
Central Excise,Ahmedabad

Attested. 6.
«s a.p>r g\to
[K.K.Parmar )

Superintendent (Appeals-II)
Central excise, Ahmedabad.

By Regd. Post A. D

M/ s. Dhall Enterprises & Engineers Pvt. Ltd.

Sijpur Bogha,
Near G.D. High school,

Naroda Road,
Ahmedabad- 382345 .

Copy to:
1. The Chief Commissioner, Central Excise, Ahmedabad.
2. The Commissioner, Central Excise, Ahmedabad-II.
3. The Asstt. Commissioner, Central Excise, Divi-II, Ahmedabad-II
4. The Asstt. Commissioner (Systems), Central Excise, Ahmedabad-II.

_s.Guard mte.
5. PA file.
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