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Passed by Shri Uma Shanker , Commissioner (Appeals-II)

T I, AR 3eUTE Yeeh, (He-11), FEAGTE- NI, 3TRHTErT ERT. SIRY
TqW A F feTien | giow
Arising out of Order-In-Original No.MP/08/Dem/AC/2015/AP Dated: 20-03-2015
issued by: Assistant Commissioner.,Central Excise (Div-II), Ahmedabad-II

g 37drereheil/AfAaTEr @7 S TEe Uar (Name & Address of the Appellant/Respondent)

M/s Dhall Enterprises & Engineering Pvt. Ltd.
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

R TIDBR T GeRIGTOT e -

Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

.(ii) MG A B @A & A F o @l PR ¥ R HERIR AT 3T FREE 3 @ Reer
ST § @Y HEROIR & A1 & S §U A o, a7 Rrell $igoIk a1 8sR & W1 @ Rl eREE
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(c)

(d)

(2)

e Deee

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allpwed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order

is passed by the Commissioner (Appeals) on or after, the date appointed under S@c’lg{éﬁw

of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under

Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which

the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 0I0 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35.EE of CEA, 1944, nder Major Head of Account.
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The revision applicaticgn shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

()

(a)

(@)

(b) .

St ST e TR, 1944 B e 35—/ 36— B sferfa—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

a%ﬁrﬁw%éwzaﬁm#smzﬁwaéﬁ%ﬁaﬁm

the special bench of iCustom, Excise & Service Tax Abpellate Tribunal of West &gnck
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in’ quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

4) Wgﬁaﬁﬁaﬁmoamwmaﬁwqibaiavfaﬁa‘rﬁaﬁwmwm‘cﬁm
@'WTWTRQJ%Wu@mﬂ%w&wﬁﬁﬂmaﬁwnﬁrwaeﬁoﬁﬁ?ﬁrwsﬁﬁ
fewe o B =Ry |

One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) ﬁmﬁ@amﬁmmﬁmmﬁaﬁmﬂﬂwmamfﬁaﬁmw%sﬁw%,
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) mw,mmwwwmwm@@a),%wﬁfmﬁmqﬁﬁ
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994) )

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i)  amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.

wmﬁ#,waﬁar%w%aﬁau@wﬁ%aﬁﬁaﬁaﬁma;w_mars‘ﬁaﬁ?r?ra’rﬁvrm
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In view of above, an appeal against this order shall lie before the Tribunal on payment of 10%

of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penaity
alone is in dispute.” p ~
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" Otder In Appeal

The subjeet appeal is filed by M/S. Dhall Enterprises & Engineers Pvt. Ltd.),
having .their factory sijpur Bogha, Near G.D. High school, Naroda Road,
Ahmeda.bad- 382345'(herein after referred to as "the Appellant') against OIO No
No.MP/08/DEM/AC/20 15 /AP Dtd. 20/3/2015(hereinafter referred to as ‘the impugned
order) Passed By The Assistant Commissioner,CentralExcise,Division-1I,Ahmedabad-
II,(hereina_fter referred to as ‘the adjudicating authority’) engaged in the manufacture of
Excisable goods falling under Chapter 84 of the Central Excise Tariff Act,1985
[hereznafter referred as CETA-1985].

2. ' Br1ef facts of the case is, during the Course of audit of M/s Zimmer
USA Dhall Screens it was observed that the appellant had cleared cap1tal goods to
their sa1d related unit. M/s.Zimmer USA Dhall Screens, and availed Cenvat credit
of Rs. 12 99 271/ on the basis of invoice No. 215 dated 31.10.2009 issued by the
appellant The appellant was required to pass on credit of Rs. 11,10,063/- only,
in terms of provisions of Rule 3(5) of Cenvat Credit Rules, 2004. It appeared that The
Appellant passed on excess amount Rs.1,39,208/-Therefore, said Cenvat credit in
exess availed required to be recovered The appellant have contravened the
prov1s1ons of Rile 9(6),they have rendered themselves liable for penal action under the
provisions of Rule 15 ibid. show cause notice was issued and vide above order
demand is confirmed with interest and penalty under CCR 2004 read with Section
11AC of the Central Excise Act.1944. »

3. Being aggrie\}ed by the above said 0I0 the appellant filed an appeal on the following
main grounds; : '

It is submitted that the duty was paid vide Invoice No. 215 dated 31.10.2009.
The same was intimated by way of monthly return to the department.
Subsequently the Auditors of Department audited records for the period covering
Oct. 2009.reliance is placed on following orderS'l MIDI EXTRUSIONS LTD. Vs. CCE
reported at 2014 (302) E.L.T. 308 2. agropack v. CCE 2009 (240) E.L.T. 135.

That the capital machmery is transferred to 100% Proprietorship Unit of the
present appellant. There cannot be any malafide intention to evade any duty or pass
on any credit iilegitimately. That no penalty can be imposed. Both the units are one

and same company. Hence the demand is revenue neutral.

4. Personal hearing was held on 14.06.2016, which was attended by Shri Nirav Shah
Advocate of behalf of the Appellant. He reiterated the grounde of appeal filed by them
earlier. I have gone through all records placed before me in the form of the impugned
order and written submissions of department as well as submissions made during
personal hearing. He cited judgments. [ find that the main issue involved is whether

Cenvat Credit of the amount passed on by the appellant in excess of the amount (of
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duty credit) payable under the prov181ons of Sub Rule (6) read W1th Sub-Rule (5) of
Rule 3 of Cenvat Credit Rules,2004, was correct or otherw1se I find that, what
amount should be payable on removal of capital goods after use, as representing
duty on which credit is admissible under Cenvat Credit Rules, 2004, is answered by
Rule 3 of Cenvat Credit Rules, 2004. The relevant provisions af relevant time are reproduced below:-
3. CENVAT credit-

(1) A manufécturer or producer of final products or a provider of taxable service shall be

allowed to take credit (hereinafter referred to as the CENVAT credit) of -

(i) the duty of excise Tecified in the First Schedule to the Excise Tariff Act, leviable under
EE FEXCISE ACh e eseseeeeeveasisseeesesssssssnnnasnssssssssnnnessorssssanns _ e eereaaanes PR fvees

The amount paid under sub-rule (5) and sub-rule (5A) shall be eligible as  CENVAT

credit as if it was a duty paid by the person who removed such. goods under sub-rule (5)

and sub-rule (5A).

In the instant case, the amount as representing duty, on removal of capital good on
Owhich credit is admissible under CCR 2004, comes to Rs.11,60,063/- Any amount
in excess of this amount is not a duty on which credit can be allowed under CCR
2004.1 find that the appellant had cleared second hand. capital goods without
undertaking any manufacturing activity. Such clearance was made on reversal of
Cenvat credit in excess of the amount to be determined under proviso to Sub-Rule

(5) of Rule 3 of CCR 2004. Since there was no manufacturing activity, no question.of

collection of excise duty would arise. While clearing the capital goods after use; the ”

assessee had to follow the procedure laid down in the rule 3(5) ibid. Such rules
required that on clearance of the said capital goods after use, the assessee should
have paid an amount of Rs. 1 1,60,063/- only, To the extent the assessee reversed

the Cenvat credit in its account on clearance of the said capital goods is permissible.

But collection of higher amount in the guise of excise duty would not make the

capital goods supplier eligible to pass on excess amount.

5. I find That, The word duty is defined in Rule 2(g) of Central Excise Rules, 2002,

"~ as under :-

"RULE 2. Definitions.— In these rules, unless the context otherwise requires, —

(e) "duty" means the duty payable under section 3 of the Act;”

The question whether an amount collected in excess of an amount -

determined under Rule3(5) is duty of excise, is decided by the Hon’able High Court
of Gujarat, in the case of M/s Inductotherm (I) Pvt:.Ltd. Vide judgment dated
28.06.2012 Hon'ble High Court held as under :-

‘Cenvat Credit can be utilized for payment of duties. None of the clauses (a) to (e)

thereof would cover a situation where the amount has been collected from the -

purchaser under the title of excise duty which can never be cateqorized_as such since

no manufacturing activity was carried out by the respondent. Utilization of Cenvat

credit for such purpose, therefore, was wholly impermissible...."

In view above, any excess deposit cannot be termed as duty.

[}
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6. Further, I find that, the appellant is registered with department and they
are supposed to be aware of the excise Rules & Procedures. In spite of that they
had taken credit of excess amount collected in contravention of rule 3(5) of
Cenvat Credit Rules, 2004. As per Rule 9(6) of CCR, burden of proof regarding the
admissibility of the CENVAT credit lies upon the assessee taking Cenvat credit.
breach of any of the Rules of the Central Excise Act ,the appellant has rendered

themselves liable for penal action.

7. In view of foregoing discussion and findings, I find that the appellant has
availed credit of excess amount in the guise of Excise duty and utilized the said

amount.. Accordingly; I hold that the impugned order is just and legal.

8. In view of the foregoing discussion and findings, I uphold the impugned order and
disallow the appeal. The appeal stands disposed of as above.

[T

[Uma Shanker]
Commissioner (Appeals-II]
Central Excise,Ahmedabad
Attested
. d -[B
M ;\.-bg
[K.K.Parmar )

Superintendent (Appeals-II)
Central excise, Ahmedabad.

By Regd. Post A. D
M/s. Dhall Enterprises & Engineers Pvt. Ltd.

Sijpur Bogha,

Near G.D. High school,
Naroda Road,
Ahmedabad- 382345 .

Copy to:
1. The Chief Commissioner, Central Excise, Ahmedabad'.’

9. The Commissioner, Central Excise, Ahmedabad-II.
3. The Asstt. Commissioner, Central Excise, Divi-II, Ahmedabad-II
4. The Asstt. Commissioner (Systems), Central Excise, Ahmedabad-II.

_/S/Gr'uard file.

5. PAfile.
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